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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.935/15 

                              State                      

                              -vs- 

                     i) Padmeswar Baishya, 

   ii) Dhaneswar Baishya.…….. Accused persons.  

u/s- 341/323/294/34 IPC 

EVIDENCE RECORDED ON  : 21.10.16, 21.01.17, 19.07.17,     

     17.05.18 & 06.09.18. 

ARGUMENTS HEARD ON   : 26.10.18. 

JUDGMENT DELIVERED ON  : 08.11.18. 

ADVOCATES APPEARED : 

For the State    : Mr. D. Talukdar, A.P.P. 

For the Accused    : Mr. P. Bhuyan, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief, is that an FIR was filed on 

27-06-2015 by the informant Smti. Dipika Baishya in the Nalbari P.S. against 

accused Padme Baishya and Dhanesh Baishya alleging inter-alia that on 27-06-

2015 at about 9:00 am in the morning, informant Dipika Baishya was coming 

from her basti towards her house. She saw a broken branch of a tree and 

brought it to her home due to which she had an altercation with the accused 

persons. Later, when the informant went to keep her niece in her school and was 

returning, accused Padme Baishya and Dhanesh Baishya restrained the informant 
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in front of their house. While the accused Dhanesh Baishya pulled the informant's 

hair and threw her on the ground, both the accused persons assaulted her. 

Accused Padme Baishya bit her on her right breast. When the father of the 

informant tried to intervene both the accused persons pushed and tore his 

'payjama'. 

2.   On receiving the FIR, the O.C. of Nalbari PS registered Nalbari P.S. 

Case No.444/15 u/s-341/354/325/427/34 IPC and started investigation. On 

completion of investigation the I.O laid charge-sheet against the accused persons 

namely Padmeswar Baishya and Dhaneswar Baishya u/s-341/323/294/34 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s- 

341/323/294/34 IPC and the particulars of the offences u/s-341/323/294/34 IPC 

were read over and explained to the accused persons and they were asked 

whether they will plead guilty of the offences charged or claimed to be tried. 

They had pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined five witnesses 

including the I.O. 313 Cr.P.C. statements of the accused persons were of 

complete denial. The defence side adduced evidence of one witness. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION 

 Whether on 29/6/15 at 9:00 a.m the accused persons namely 

Padmeswar Baishya and Dhaneswar Baishya in furtherance of common in-

tention restrained informant Dipika Baishya from proceeding in the direc-

tion in which she had right to proceed and thereby committed an offence 

punishable u/s 341 I.P.C.? 

 Whether on 29/6/15 at 9:00 a.m the accused persons namely 

Padmeswar Baishya and Dhaneswar Baishya  in furtherance of common 

intention voluntarily caused wrongful hurt to informant Dipika Baishya, 
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Jadav Baishya and informant’s mother and thereby committed an offence 

punishable u/s 323 I.P.C.? 

 Whether on 29/6/15 at 9:00 a.m the accused persons namely 

Padmeswar Baishya and Dhaneswar Baishya  in furtherance of common 

intention uttered obscene words in public place to the annoyance of in-

formant and others and thereby committed an offence punishable u/s 294 

I.P.C.? 

  

       DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Dipika Baishya, informant. She deposed that she knew the 

accused persons. About one year ago one day she was accompanying her sister's 

daughter to her school in the morning. While she was returning from school and 

reached near the accused Padma Baishya's house the accused Padma Baishya 

grabbed her and Padma Baishya's son Dhanesh Baishya gave her blow with a 

bamboo stick on her right hand. The accused Padma bit near her right armpit. 

Her father was following her on that road. The accused Padma uttered verbal 

abuse to her father and chased after him and tore his 'payjama'. Her mother 

came after her. The accused Padma assaulted her mother. She fell down on the 

ground. Thereafter, the accused left the place. This witness came to the police 

station and filed this case. Police conducted her treatment in medical. The FIR 

has been written by someone else as per her narration. 

7. In her cross-examination she deposed that a scribe of the police station 

wrote the FIR. The FIR has been filed after discussion with her parents, police 

and the scribe. She does not know what is written in the FIR. The road is a 

'pucca' road and many vehicle ply on the road. There is a dispute between both 

the sides regarding boundary trees. The accused claimed the trees to be their 

own. The accused also filed a case against her father regarding the dispute of 

trees. They have been excommunicated by their village society about three years 

ago. The accused persons also filed a case against her father regarding the same 

incident. It is not a fact that she was not taken to medical by police. The house 

of Ramesh Baishya, Kittama Baishya and Modhou Baishya are near the place of 

occurrence. All the nearby people saw the incident but they did not approach 
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them. The incident occurred four years ago. It is not a fact that she did not state 

before police that Padma Baishya grabbed her and bit her in her armpit. It is not 

a fact that she did not state before police that the accused did not verbally abuse 

her father and tore his 'paijama'. It is not a fact that she did not state before 

police that her father followed her on the road. Both the accused persons came 

in a motor cycle and parked the same in front of their house. This fact was seen 

by the witness Maikan Baishya, Debajani Baishya and people of the 

neighbourhood. Only Kamal Baishya intervened. It is not a fact that she had 

stolen branch of trees belonging to the accused persons and when the accused 

objected they threatened the accused persons and chased after them and when 

the accused filed a case against their father she also filed this case falsely. 

8. PW.2 is Sabita Baishya. She deposed that she knew the informant. She 

also knew the accused persons. About one year ago, at about 9:30 am, in the  

morning, she was in her house. On that day her sister went to the urinal and 

while she was returning she saw a branch falling down. She brought the branch 

to her house. At that time the accused uttered verbal abuse and wanted to 

assaulted her sister. Thereafter, her sister accompanying her daughter to school. 

While she was returning from the school the accused Padma Baishya who was 

about to go to a shop by his motorcycle uttered verbal abuse to her father. When 

her sister reached near the house of the accused, Padma's son Dhanesh Baishya 

assaulted her sister Dipika with a bamboo stick. Both the accused persons threw 

Dipika to the ground and Padma Baishya bit Dipika on her armpit. Thereafter, 

they proceeded to their house. The accused also proceeded on their bike to the 

police station. They went on foot to the police station and her sister filed the FIR. 

9. In her cross-examination she deposed that it is not a fact that she did not 

state before police that Padma Baishya was about to go to a shop on his 

motorcycle, Padma Baishya bit Dipika Baishya on her armpit. The place of 

occurrence is at a distance of 200 ft. from her house. Her father and sister have 

been excommunicated by the villagers since birth. They have inimical relation 

with the accused persons. Two more cases are proceeding between the same 

parties regarding the boundary trees. The accused also filed a case upon her 

sister as she picked up the tree branch. Before she arrived at the place of 

occurrence Maikan Baishya, Debajani Baishya, Dulu Deka and other neighbouring 

people were present. They saw the incident. Although she asked them about the 
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incident none told her anything. It is not a fact that she has falsely deposed for 

the sake of her sister. 

10.         P.W.3 is Jadav Baishya. He deposed that informant is his daughter. 

He knew the accused persons. About one and half years ago one morning at 

about 9:00 a.m., his daughter Dipika went to the bathroom behind their basti. 

His daughter after taking bath saw a broken branch of a tree lying on the 

ground. She picked up the branch. Thereafter she went to keep her niece in 

school. While returning from school, the accused Padme and Dhanesh assaulted 

her daughter in her hands and feet with a bamboo stick. When his daughter fell 

on the ground tired, the accused Padme Baishya bit on her breasts. When this 

witness approached, the accused then ran after this witness due to which he 

fled. The accused filed a case. His daughter also filed a case. 

11.         In his cross examination he deposed that accused also filed a case 

against them and they are appearing in the cross case. There is a boundary 

dispute between them from about 5/10 years. The accused have 

excommunicated them, not the villagers. It is not a fact that he did not state 

before police that his daughter picked the broken branch, accused assaulting his 

daughter on her hands and legs with bamboo, his daughter falling on the ground 

and Padme Baishya biting her daughter’s breast. They did not discuss anything 

before filing the FIR. Police took her daughter to medical. He stated that he went 

looking for work on the day of the incident but failing to find work he was 

proceeding towards his house in front of his daughter. There are houses of 4/5 

persons and 2 trees near the place of occurrence. Neighbouring people arrived 

after the incident. Debajani Baishya, Makhan Baishya and Dulumoni Das saw the 

incident. Accused kicked him in his stomach and he sustained injuries. It is not a 

fact that he was not injured. It is not a fact that as Padme Baishya filed a case, 

this case was falsely filed. It is not a fact that accused did not assault him and his 

daughter and bite on his daughter’s breast. It is not a fact that he has falsely 

deposed. 

12.         P.W.4 is Ayub Ali, medical officer. He deposed that on 27.6.15 

when he was working in SMK Civil Hospital. On that day at about 11:35 a.m. he 

examined Dipika Baishya, 25 years old, d/o Jadav Baishya, village Balilecha, 

P.S.Nalbari, Dist. Nalbari in connection with Nalbari P.S. case no.445/15. The 
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patient attended self. On examination he found the following injuries: 

        I) Swelling over right forearm size 3 cm x 2 cm. 

         ii) Swelling over right arm, size 2 cm x 1 cm. 

        iii) Swelling over right thigh, size 2 cm x 2 cm 

Advised investigation: X ray of forearm, right arm and right thigh. Report 

submitted. As per report there is no bony lesion. X ray plate No.4492. Opinion: 

Simple in nature, fresh and caused by blunt object. Exhibit 1 is the injury report 

and Exhibit 1(1) is his signature. 

13.         On the same date and time in connection with same P.S., case No., 

he examined Jamini Baishya, 50 years of age of Balilecha, P.S. Nalbari, Dist: 

Nalbari. On examination he found no external injury. Exhibit 2 is the injury report 

and Exhibit 2(1) is his signature. 

14.         On the same date and time in connection with same P.S. case 

number, he examined Jadav Baishya, 55 years of age, village Balilesha, 

P.S.Nalbari. On examination he found no external injury. Exhibit 3 is the injury 

report and Exhibit 3(1) is his signature. 

15.         In his cross examination he deposed that patient attended self. 

Patient Jamini Baishya had not given her father’s name. In all the injury reports, 

he gave the same time. It is not a fact that he did not examine the patients 

properly. 

16.          P.W.5 is Hrishikesh Thakuria, I.O. He deposed that on 27.6.15 he 

was working as Attached officer in Nalbari P.S. On that day, informant Dipika 

Baishya filed a written FIR in Nalbari P.S. On receipt of the FIR the O.C. of Nalbari 

P.S. registered Nalbari P.S. Case no. 444/15 u/s 341/354/325/427/34 I.P.C. and 

he was he was given task of investigation. He forwarded Dipika Baishya, Jamini 

Baishya and Jadav Baishya to SMK Civil Hospital. He visited the place of 

occurrence. He drew the sketch map. He recorded the statements of witnesses. 

He went in search of the accused person and handed over a notice to the family 

members directing the accused to appear in the police station. On 8/7/15 the 

accused Padmeswar Baishya and Dhaneswar Baishya appeared in the police 

station. He recorded their statements, arrested them and allowed them to go on 
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bail. On 13/7/15 he collected the injury report of victims. Upon completion of 

investigation he submitted charge-sheet against the accused Padmeswar Baishya 

and Dhaneswar Baishya on 19.8.15 u/s 341/323/294/34 I.P.C. Exhibit 4 is the 

sketch map and Exhibit 4(1) is his signature. Exhibit 5 is the charge sheet and 

Exhibit 5(1) is his signature. 

17.         In his cross examination he deposed that he did not record the 

statements of Samudra Baishya, Bankim Baishya, Biren Baishya and Bibek 

Baishya who lived near the place of occurrence. He recorded the statements of 

Dipika Baishya. She did not file the FIR in consultation with police. Witness Dipika 

Baishya did not state before him that accused Padmeswar Baishya grabbed her 

and bit her breasts, accused tore her father’s pyjama and her parents came after 

her. Witness Sabita Baishya did not state that Padme Baishya was about to ride 

his motor cycle to the shop and Padme Baishya bit near the armpit of Dipika, 

Dhanesh Baishya and Padme Baishya throwing Dipika to the ground. Witness 

Jadav Baishya did not state before him that his daughter picked up the branch, 

both accused assaulting her daughter on her hand and feet with bamboo, his 

daughter falling to the ground and accused Padme Baishya biting the breast of 

his daughter. It is not a fact that he did not conduct investigation properly. 

18.         These are the evidence for the prosecution side. 

19.         DW.1 is Padmeswar Baishya. He deposed that he knew the 

informant. He also deposed that he and his son are the accused of this case. He 

deposed that on 26.06.15 a branch of a Mango tree which is on his boundary fell 

on their boundary. Then, informant's father Jadav Baishya took away the branch 

and when he inquired Jadav about the same at about 11.30 am - 12.00 pm, then 

informant Dipika and her parents verbally abused him. On 27.06.15, at about 

9.00 am, all of them came to his residence and threatened him with dire 

consequence and to set his house on fire. Thereafter, he filed FIR. Ext.Ka is the 

certified copy of FIR of Nalbari PS Case No.442/15 dated 27.06.15 and Ext.Ka1 is 

his signature. After he filed the FIR, informant filed this instant case.    

20.         In his cross-examination, he deposed that there was bad relation 

between him and the informant prior to 26.06.15. It is not a fact that on 

27.05.15, when Dipika took away the fallen branch, they verbally abused her. It is 

not a fact that on the same day, Dipika brought her niece to school and then, this 
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witness along with Dhaneswar assaulted Dipika, Jamini and Jadav Baishya. It is 

not a fact that he filed Nalbari PS Case No.442/15 falsely as the informant would 

file case. It is not a fact that as his case was false one, therefore, the informant 

of this instant case was acquitted from that case. As the informant (of this 

instant case) was acquitted in Nalbari PS Case No.442/15, hence, they did not 

give any prayer for putting up GR Case No.933/15. Later, he stated that he has 

no knowledge regarding acquittal of that case. It is not a fact that he gave his 

evidence showing his loss. He will not adduce further DW. It is not a fact that he 

assaulted the informant's side. It is not a fact that he has falsely filed this case.   

21.         These are the materials on record. 

22.         Upon perusing the evidence on record, it is the admitted position 

of the prosecution evidence that there is inimical relation between both the sides 

due to a boundary dispute. Furthermore it is the admitted position of informant 

that a cross case is pending regarding the same incident between the parties. 

Therefore there is reason to scrutinize the evidence of the informant and other 

witnesses. P.W.1 Dipika Baishya stated that on the relevant day she had gone to 

the school of her niece. While returning from there, she stated that she was 

coming on the road and her father P.W.3 was following her. When she reached in 

front of the accused persons house, the accused Padme Baishya, the latter 

grabbed her and his son Dhane Baishya assaulted her with a bamboo stick in her 

right hand. She stated that Padme Baishya bit her in her right armpit. However 

no injury marks were found by P.W.4 Medical Officer when he examined her in 

SMK civil hospital on 27/6/15, rather he found only swelling injuries over right 

forearm, arm and right thigh of the informant. Moreover this witness also stated 

that while she was being assaulted, her father P.W.3 came to rescue her, accused 

Padme chased her father and tore his pyjama and he assaulted her mother with 

lathi due to which she fell on the ground. The I.O. has failed to examine the 

mother of informant. The prosecution also did not examine the informant’s 

mother. Further when the father of the informant was examined as a P.W.3 , he 

stated that he was not following P.W.1 but walking in front of her. Moreover his 

evidence is silent regarding the presence of his wife and mother of the informant 

in the scene. Hence there is every possibility that P.W.1 may have exaggerated 

the facts of the incident. Coming to the evidence of P.W.2 Sabita Baishya it is 

doubtful whether this witness was an eye witness of the incident. Because she 
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herself stated that before she reached the place of occurrence Maikan Baishya, 

Debajani Baishya, Dulu Baishya and the people of the neighbourhood were 

present. Moreover the informant is also silent regarding the presence of this 

witness in the place of occurrence. Hence I do not find P.W.2 to be a truthful 

witness. So far as the evidence of the informant and P.W.3 is concerned, it is 

seen from their evidence that after the incident the accused also went to the 

police station and lodged a cross case. Thereafter the informant also lodged a 

case. There is every possibility that the informant may lodge a case exaggerating 

the incident. Although P.W.3 stated that Debajani Baishya, Makhan Baishya and 

Dulu Das saw the incident, they were not examined by the I.O. of this case. 

None of the independent witnesses were examined by the I.O. to corroborate the 

evidence of informant. Although prosecution established that there was a cross 

case, prosecution failed to bring the case number from the mouth of the 

witnesses. Defence however exhibited Ext.Ka certified copy of FIR of Nalbari PS 

Case No.442/15. It shows that the accused Padmeswar Baishya also lodged a 

case regarding the same incident. But, the FIR of the instant case contained 

thumb impressions of the informant. The FIR was not exhibited by prosecution 

and hence could not be proved. The informant and P.W.3 being interested 

witnesses and not supported by independent witnesses, I find their testimony to 

be unreliable. So far as the medical evidence is concerned, the swelling on the 

arms, hands and thighs upon P.W.1 may also occur in the incident leading to the 

cross case and hence prosecution has failed to establish the injuries by leading 

independent witnesses. 

23.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Padmeswar Baishya and Dhaneswar Baishya  are acquitted of the offences u/s-

341/323/294/34 IPC and they are set at liberty forthwith. 

24.   Bail bonds will stand cancelled after six months. 

25.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 08th  day of 

November, 2018. 
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                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                               Nalbari.   
  

 

 Dictated and corrected by me 

             

   

            (Smti. K.R. Deka) 

 Chief Judicial Magistrate, Nalbari 

                                         A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Dipika Baishya, informant. 

PW.2- Sabita Baishya. 

PW.3- Jadav Baishya. 

PW.4- M.O Dr. Ayub Ali. 

PW.5- I.O Hrishikesh Thakuria. 

    

Witnesses for the defence 

 

DW.1- Padmeswar Baishya. 

 

Prosecution Exhibits 

Ext.1     - Injury Report. 

Ext.1(1)   - Signature of M.O Dr. Ayub Ali. 

Ext.2     - Injury Report. 

Ext.2(1)   - Signature of M.O Dr. Ayub Ali. 

Ext.3     - Injury Report. 

Ext.3(1)   - Signature of M.O Dr. Ayub Ali. 

Ext.4      - Sketch map. 

Ext.4(1)    - Signature of I.O Hrishikesh Thakuria. 

Ext.5      - Charge-sheet. 
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Ext.5(1)    - Signature of I.O Hrishikesh Thakuria. 

 

 

Defence Exhibits 

Ext.Ka   - Certified copy of FIR of Nalbari PS Case No.442/15. 

Ext.Ka1  - Signature of DW.1 Padmeswar Baishya. 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                 Nalbari.   

 


